IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.1007 OF 2012

DISTRICT : SINDHUDURG

Smt. Vanita Babaji Chavan. )
Working as Instructor (Craftsman Food )
Production)(General) in I.T.I, Oros, )
Tal.: Kudal, District : Sindhudurg. )
Address for Service of Notice : ) A
)
)
)

Shri A.V. Bandiwadekar, Advocate,
9, “Ram-Kripa”, Lt. Dilip Gupte Marg,

Mahim, Mumbai 400 016. ...Applicant

Versus

The Joint Director of Vocational

49, Kherwadi, Bandra (E),

)
Education & Training, (Regional Office), )
)
Mumbai - 400 051. )

...Respondent

Shri A.V. Bandiwadekar, Advocate for Applicant.
Shri K.B. Bhise, Presenting Officer for Respondent.

CORAM : RAJIVAGARWAL (VICE-CHAIRMAN)
R.B. MALIK (MEMBER-JUDICIAL)

DATE : 21.01.2016

PER :  R.B. MALIK (MEMBER-JUDICIAL)




JUDGMENT

1. This Original Application is made by an
Instructor (Craftsman, Food Production) (General) seeking
confirmed posting in accordance with the select list dated
15.10.2011 rather than the appointment on the basis of
clock hour as introduced by the impugned order. In the

alternative, the Applicant claims a direction for the

Respondent to continue to appoint her on contract basis as
originally done at ITI, Oros, District Sindhudurg on

regular/permanent basis.

2. We have perused the record and proceedings and
heard Shri A.V. Bandiwadekar, the learned Advocate for
the Applicant and Shri K.B. Bhise, the learned Presenting
Officer for the Respondent.

3. In fact, the facts as such are not much in
dispute. The Applicant initially came to be appointed on
25th August, 2009 on contract basis to the post above
referred to. The said appointment came to be renewed by
orders of 16.10.2010 and 7.10.2011 with nominal breaks.
It would suffice, if we were to read to the extent necessary

only one of such appointment letters (Exh. ‘B’ collectively,

Page 16 of the P.B.). It would appear therefrom that an /




advertisement came to be published for the said post on a

date which is not specified in that document. The
Applicant came to be selected. She belongs to Scheduled
Caste category. She was appointed at Oros on a fixed
salary of Rs.5,500/- with no other allowances. It was
temporary appointment on contract basis for a period of
maximum of 11 months or till such time as the regular
appointment was made whichever was earlier. The
appointment would come to an end with efflux of time
stipulated thereby. It was made clear that her
appointment would not be made permanent in any
circumstance because it was made as a result of the
urgency involved in the matter. Then, there were
stipulations which are normally to be found in such cases

and it is not necessary to detail them all over here.

4. In the meanwhile, an advertisement came to be
issued by the In-charge holding the post of the Respondent
— Joint Director of Vocational Education and Training
being Advertisement No.1 of 2011. The last date by which
the applications were to be made was 25t July, 2011. The
post in question was at Serial No.30. There were as many
as 48 conditions. The 47th of which is germane hereto

hereto and it needs to be reproduced verbatim in Marathi.
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“Qo. TEAIA W awEm dE WaRk D.G.E.T. @85
T UT SeRd @ Rifka ugdial Jek smarna vaet ufs Hedia
eUTaRd, UBl 3REAREA el sneet frifda wevia Adiel. @
goRie Rraer, o Bt o.uiiE-20000/0.3.83/09/93-31, .
209-0§,-R00¢ FLA S BUUAM UF a¥ fpar Fasgel daaR wRatt
o1 Restioptadla Raa oo fewa i sueh siga. & e, ot
dR Bl Reisudd ifmea Ra. Em & Fasy aua

@éa.”

S. It is very clear from the above stipulation that the
affiliation with DGET of Central Government was a
condition precedent to the appointment in question. Now,
be it noted that one could justifiably wonder as to why the
advertisement should have been inserted at all unless the
said condition was met, but as far as we in this Tribunal
are concerned, we have to apply the legal principles, and
therefore, we shall have to take a clear note of an essential
pre-requisite to the appointment without the consideration
of any other aspect of the matter. If the plain letters are so
plain as they are, they leave no room for any interpretative
exercise. Although it is no doubt true that one’s heart goes
out to the candidates who were made to apply and made to
wait for the events which may not be quite certain. One
wishes really that these aspects which have a lot to do with

the youngsters waiting for employment is treated with the

kind of sensitivity that it merited.

P




6. It is, however, again an indisputable factual

position that the Applicant successfully competed for the
said post which she applied for in response to the

advertisement above referred to.

7. An event pending this OA is manifested by a G.R.
of 15t October, 2015 which is at Exh. ‘R-7A’, Page 91
annexed to the Affidavit-in-reply of the Respondents. The
crux thereof is that the services of those instructors of the
ITIs which have come to an end or which were just about
to come to an end would be converted into what is known

as clock hourly basis.

8. In the Affidavit-in-reply dated 3rd January, 2013,
it becomes very clear that the fact that the Applicant was
selected to the said post is clearly admitted. But the case
of the Respondent is that no affiliation was granted by the
Director of General Employment and Training, New Delhi,
and therefore, it was not possible to grant the relief to the
Applicant that she was asking for. It is further pleaded in
the said Affidavit-in-reply that the Applicant was appointed
under Konkan Package Development in trade of Craft

Instructor (Crafts Food Production) (General).
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9. Another Affidavit-in-reply came to be filed on
14.12.2015 apparently in compliance with this Tribunal’s
order of 30.11.2015. There are documents from the
concerned Department of Government of India to which a
reference has been made in Para 3.1 of the said Affidavit-
in-reply. There is also a reference to a Government of
Maharashtra G.R. dated 21st August, 2004 and ultimately,
it is pleaded that a training of Hotel and Food Crafts under
the KDPP Scheme for Oros (in District Sindhudurg) was to
be started. But that was only on contract basis and in that
connection, it is pleaded that it was a policy decision. In
Para 3.3, it was pleaded that as per the affiliation letter
dated 2.2.2007 by Directorate General of Employment and
Training, Ministry of Labour and Employment, Government
of India, one post was sanctioned for the trade of food
production. A document in that behalf is annexed to the
said Affidavit-in-reply. It is pleaded that the Applicant
wanted regular post, but that post was available at
Wangaon, District Thane and the regular post of the Craft
Instructor could not be granted to her because of non-
affiliation above referred to. In Para 3.5 of the said
Affidavit-in-reply, there is a reference to the fact that the
Government of India did not approve of the proposal of a

single unit, because requirement as per the Government of

India norms was two units in which connection, a
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document is annexed to the said Affidavit-in-reply. It is

then pleaded that the said post could only be filled on the

contract basis and not regular basis. In fact, the
insufficiency of the unit in adequate land and insufficient
power supply made it difficult to get affiliation even for
Wangaon unit and in that background, in Para 5.2, it is
pleaded that the practice of giving appointments on
contract basis was also done away with and clock hourly

basis replaced it.

10. In an earlier Affidavit filed on 27.10.2015, the
facts were pleaded with regard to Wangaon unit as
discussed above and further that the Applicant was
appointed as Craft Instructor at ITI, Oros under Konkan
Project on contract basis and that was only one of the two
posts available at Oros. However, employment on
permanent basis could not be given for want of affiliation
which aspect of the matter has already been discussed
above and again in Para 3.19, it was pleaded as to how the

system of clock hourly basis was introduced.

11. It must have been found that although the
Applicant has successfully competed for the said post, but
the reasons for non-fructification inter-alia is the non-
affiliation and the other facts and factors discussed above.

It is no doubt true that Konkan Development Package is by




no means a temporary one, and therefore, there should be
no reason why permanent appointees should not be there.
However, at the end of the day, it is a matter for the
concerned Government to decide and if the requirement of
the Government of India is of two units as discussed above
and not one unit and other norms of the Government of
India are what they are, we do not think that we are in any
better position to substitute our conclusions on the
concerned Governments. That is more so, when our
jurisdiction is by no means so expansive as the Applicant
probably would expect. Unless it was shown that there
was something inherently discriminatory and that too of a
nature which would offend the constitutional provisions,
the judicial forum would be extremely slow in rushing into
the area which is legally and legitimately reserved for the

concerned Government.

12. Now, in our view, the same would be the
applicable principle in so far as the prayer clause (b) is
concerned. The Applicant wants us to give directions that
in the event of her regularization not coming through,
instead of clock hourly basis, the status-quo ante should
be ordered to be restored. In other words, she insists on
getting the appointment on contractual basis which

probably will be lesser of the two evils (clock hourly and

contractual). In this OA, we do not feel call upon to make




any observation about the validity of the modes of
appointments taken recourse to as manifested hereby,
because we would refrain from making any observation
which might cause unwarranted prejudice. Still we find
that if we were to grant prayer clause (b), then we will have
in effect compelled another document of contractual
appointment to come into existence for which the
Respondent is not willing to accept it. Again, the
jurisdictional limitations would come into play. The
powers to interfere may be there, but then circumspection
is advised in the manner of exercise of the powers and that
being the state of affairs, we are not so disposed as to grant
that relief as well. Beyond that, we would not say anything

more of our own.

13. The upshot is that legally and as per the
jurisdictional limitations, no relief can be granted to the
Applicant and this Original Application is accordingly

dismissed with no order as to costs.

e
Sd/- Sd/-
(R.B. Malik) (Rajjiv Agarwal)
Member-J Vice-Chairman
21.01.2016 21.01.2016

Mumbai
Date : 21.01.2016
Dictation taken by :

S.K. Wamanse.
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Text Box
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